
FEDERAL AGENCY NAME:  711th Human Performance Wing, Human Effectiveness Directorate

BROAD AGENCY ANNOUNCEMENT TITLE:  Warfighter Interface Technologies Advanced Research Programs (WITARP)
BROAD AGENCY ANNOUNCEMENT TYPE:  This is Amendment 3 to the initial Broad Agency Announcement, 09-04-RH

BROAD AGENCY ANNOUNCEMENT NUMBER:  BAA 09-04-RH
This Amendment serves as the annual notice and updates the Broad Agency Announcement with the following changes:
1.   Section I, Paragraph 5.a, “Other Information”, is revised as follows:
Government Furnished Property (GFP) availability:  Not Anticipated.  If GFP is made available on any resulting contract, then as required by DFARS 211.274-6(b), the clause 252.211-7007, Reporting of Government-Furnished Equipment in the DoD Item Unique Identification (IUID) Registry (Nov 2008), will be added to the contract.  In addition, clause(s) FAR 52.245-1 Government Property and/or FAR 52.245-2 Government Property Installation Operation Services shall also be added to the contract. 
2.    Section I, Paragraph 5.d, “Other Information”, is amended as follows:
Use of Human Subjects:  Human subjects may be used in the research studies under this effort.  All awards made under this open BAA are required to contain contractual language which ensures the protection of human subjects.  See Section VIII, Other Information, in this solicitation for the applicable language to be included in all awards.   
3.  Section IV, Paragraph 3.d.ii, is amended as follows:

Subcontracting plans, for efforts anticipated to exceed $650,000, shall be submitted along with the technical and cost proposals.  Reference FAR 19.704, DFARS 219.704, and AFFARS 5319.704(a)(1) for subcontracting plan requirements.  Small business concerns are exempt from this requirement.  If an ID/IQ contract arrangement is anticipated, the basis for the subcontracting plan should reflect the entire ceiling amount.
4.  Section VIII, Paragraph 4, Item Identification and Valuation, the clause is updated as follows:

DFARS 252.211-7003, Item Identification and Valuation, (Aug 2008)
5.   Section VIII, Paragraph 5, Excessive Pass-Through Charges, is changed as follows:
Limitations on Pass-Through Charges.  As prescribed in FAR 52.408(n)(1) & 52.408(n)(2), provisions 52.215-22, “Limitations on Pass Through Charges – Identification of Subcontract Effort (Oct 2009),” and 52.215-23, “Limitations on Pass-Through Charges (Oct 2009),” are contained in this solicitation (as shown below).  Any contract valued greater than the threshold for cost or pricing data threshold, except fixed price contracts awarded on the basis of adequate price competition, resulting from this solicitation, shall contain the Clause at FAR 52.215-23 (or Alt I).  

52.215-22 – Limitations on Pass-Through Charges—Identification of Subcontract Effort (Oct 2009)
(a) Definitions. “Added value, excessive pass-through charge, subcontract, and subcontractor,” as used in this provision, are defined in the clause of this solicitation entitled “Limitations on Pass-Through Charges” (FAR 52.215-23).

(b) General. The offeror’s proposal shall exclude excessive pass-through charges.

(c) Performance of work by the Contractor of a subcontractor. 

(1) The offeror shall identify in its proposal the total cost of the work to be performed by the offeror, and the total cost of the work to be performed by each subcontractor, under the contract, task order, or delivery order.

(2) If the offeror intends to subcontract more than 70 percent of the total cost of work to be performed under the contract, task order, or delivery order, the offeror shall identify in its proposal—

(i) The amount of the offeror’s indirect costs and profit/fee applicable to the work to be performed by the subcontractor(s); and

(ii) A description of the added value provided by the offeror as related to the work to be performed by the subcontractor(s).

(3) If any subcontractor proposed under the contract, task order, or delivery order intends to subcontract to a lower-tier subcontractor more than 70 percent of the total cost of work to be performed under its subcontract, the offeror shall identify in its proposal—

(i) The amount of the subcontractor’s indirect costs and profit/fee applicable to the work to be performed by the lower-tier subcontractor(s); and

(ii) A description of the added value provided by the subcontractor as related to the work to be performed by the lower-tier subcontractor(s).

(End of Provision)
52.215-23 – Limitations on Pass-Through               Charges (Oct 2009)

(a) Definitions. As used in this clause--

“Added value” means that the Contractor performs subcontract management functions that the Contracting Officer determines are a benefit to the Government (e.g., processing orders of parts or services, maintaining inventory, reducing delivery lead times, managing multiple sources for contract requirements, coordinating deliveries, performing quality assurance functions).

“Excessive pass-through charge,” with respect to a Contractor or subcontractor that adds no or negligible value to a contract or subcontract, means a charge to the Government by the Contractor or subcontractor that is for indirect costs or profit/fee on work performed by a subcontractor (other than charges for the costs of managing subcontracts and any applicable indirect costs and associated profit/fee based on such costs).

“No or negligible value” means the Contractor or subcontractor cannot demonstrate to the Contracting Officer that its effort added value to the contract or subcontract in accomplishing the work performed under the contract (including task or delivery orders).

“Subcontract” means any contract, as defined in FAR 2.101, entered into by a subcontractor to furnish supplies or services for performance of the contract or a subcontract. It includes but is not limited to purchase orders, and changes and modifications to purchase orders.

“Subcontractor,” as defined in FAR 44.101, means any supplier, distributor, vendor, or firm that furnishes supplies or services to or for a prime Contractor or another subcontractor.

(b) General. The Government will not pay excessive pass-through charges. The Contracting Officer shall determine if excessive pass-through charges exist.

(c) Reporting. Required reporting of performance of work by the Contractor or a subcontractor. The Contractor shall notify the Contracting Officer in writing if—

(1) The Contractor changes the amount of subcontract effort after award such that it exceeds 70 percent of the total cost of work to be performed under the contract, task order, or delivery order. The notification shall identify the revised cost of the subcontract effort and shall include verification that the Contractor will provide added value; or

(2) Any subcontractor changes the amount of lower-tier subcontractor effort after award such that it exceeds 70 percent of the total cost of the work to be performed under its subcontract. The notification shall identify the revised cost of the subcontract effort and shall include verification that the subcontractor will provide added value as related to the work to be performed by the lower-tier subcontractor(s).

(d) Recovery of excessive pass-through charges. If the Contracting Officer determines that excessive pass-through charges exist;

(1) For other than fixed-price contracts, the excessive pass-through charges are unallowable in accordance with the provisions in FAR subpart 31.2; and

(2) For applicable DoD fixed-price contracts, as identified in 15.408(n)(2)(i)(B), the Government shall be entitled to a price reduction for the amount of excessive pass-through charges included in the contract price.

(e) Access to records.

(1) The Contracting Officer, or authorized representative, shall have the right to examine and audit all the Contractor's records (as defined at FAR 52.215-2(a)) necessary to determine whether the Contractor proposed, billed, or claimed excessive pass-through charges.

(2) For those subcontracts to which paragraph (f) of this clause applies, the Contracting Officer, or authorized representative, shall have the right to examine and audit all the subcontractor's records (as defined at FAR 52.215-2(a)) necessary to determine whether the subcontractor proposed, billed, or claimed excessive pass-through charges.

(f) Flowdown. The Contractor shall insert the substance of this clause, including this paragraph (f), in all cost-reimbursement subcontracts under this contract that exceed the simplified acquisition threshold, except if the contract is with DoD, then insert in all cost-reimbursement subcontracts and fixed-price subcontracts, except those identified in 15.408(n)(2)(i)(B)(2), that exceed the threshold for obtaining cost or pricing data in accordance with FAR 15.403-4.

(End of clause)

Alternate I (OCT 2009). As prescribed in 15.408(n)(2)(iii), substitute the following paragraph (b) for paragraph (b) of the basic clause:

(b) General. The Government will not pay excessive pass-through charges. The Contracting Officer has determined that there will be no excessive pass-through charges, provided the Contractor performs the disclosed value-added functions.

6.  Section VIII, Paragraph 7, Ombudsman, is changed as follows:
The AFRL Ombudsman is Barbara G. Gehrs, Director of Contracting, AFRL/PK, (937) 904-4407, email:  Barbara.Gehrs@wpafb.af.mil.

7.  Section VIII, Paragraphs 6 and 8, Post-Award Small Business Program Rerepresentation, are updated as follows:
FAR Clause 52.219-28 “Post-Award Small Business Program Rerepresentation (Apr 2009)
8.  Section VIII, Paragraph 9, Protection of Human Subjects, is changed as follows:
Protection of Human Subjects:  The following clause will be included in all contracts made under this open BAA.  For assistance instruments, similar contractual language will be included.

       252.235-7004 Protection of Human Subjects (Jul 2009)

(a) Definitions. As used in this clause-

(1) "Assurance of compliance" means a written assurance that an institution will comply with requirements of 32 CFR Part 219, as well as the terms of the assurance, which the Human Research Protection Official determines to be appropriate for the research supported by the Department of Defense (DoD) component (32 CFR 219.103). 

(2) "Human Research Protection Official (HRPO)" means the individual designated by the head of the applicable DoD component and identified in the component's Human Research Protection Management Plan as the official who is responsible for the oversight and execution of the requirements of this clause, although some DoD components may use a different title for this position. 

(3) "Human subject" means a living individual about whom an investigator (whether professional or student) conducting research obtains data through intervention or interaction with the individual, or identifiable private information (32 CFR 219.102(f)). For example, this could include the use of human organs, tissue, and body fluids from individually identifiable living human subjects as well as graphic, written, or recorded information derived from individually identifiable living human subjects.

(4) "Institution" means any public or private entity or agency (32 CFR 219.102(b)). 

(5) "Institutional Review Board (IRB)" means a board established for the purposes expressed in 32 CFR Part 219 (32 CFR 219.102(g)).

(6) "IRB approval" means the determination of the IRB that the research has been reviewed and may be conducted at an institution within the constraints set forth by the IRB and by other institutional and Federal requirements (32 CFR 219.102(h)).

(7) "Research" means a systematic investigation, including research, development, testing, and evaluation, designed to develop or contribute to generalizable knowledge. Activities that meet this definition constitute research for purposes of 32 CFR Part 219, whether or not they are conducted or supported under a program that is considered research for other purposes. For example, some demonstration and service programs may include research activities (32 CFR 219.102(d)).

(b) 
The Contractor shall oversee the execution of the research to ensure 


     compliance with this clause. The Contractor shall comply fully with 32 CFR 


     Part 219 and DoD Directive 3216.02, applicable DoD component policies,

10 U.S.C. 980, and, when applicable, Food and Drug Administration 

policies and regulations. 

(c)  The Contractor shall not commence performance of research involving 


    human subjects that is covered under 32 CFR Part 219 or that meets 


    exemption criteria under 32 CFR 219.101(b), or expend funding on such 


    effort, until and unless the conditions of either the following paragraph 


    (c)(1) or (c)(2) have been met:

(1) The Contractor furnishes to the HRPO, with a copy to the Contracting Officer, an assurance of compliance and IRB approval and receives notification from the Contracting Officer that the HRPO has approved the assurance as appropriate for the research under the Statement of Work and also that the HRPO has reviewed the protocol and accepted the IRB approval for compliance with the DoD component policies. The Contractor may furnish evidence of an existing assurance of compliance for acceptance by the HRPO, if an appropriate assurance has been approved in connection with previous research. The Contractor shall notify the Contracting Officer immediately of any suspensions or terminations of the assurance. 

(2) The Contractor furnishes to the HRPO, with a copy to the Contracting Officer, a determination that the human research proposed meets exemption criteria in 32 CFR 219.101(b) and receives written notification from the Contracting Officer that the exemption is determined acceptable. The determination shall include citation of the exemption category under 32 CFR 219.101(b) and a rationale statement. In the event of a disagreement regarding the Contractor's furnished exemption determination, the HRPO retains final judgment on what research activities or classes of research are covered or are exempt under the contract. 

(d) DoD staff, consultants, and advisory groups may independently review 

and inspect the Contractor's research and research procedures involving 

human subjects and, based on such findings, DoD may prohibit research 

that presents unacceptable hazards or otherwise fails to comply with DoD 

procedures.

(e) Failure of the Contractor to comply with the requirements of this clause 

will result in the issuance of a stop-work order under Federal Acquisition 

Regulation clause 52.242-15 to immediately suspend, in whole or in part, 

work and further payment under this contract, or will result in other 

issuance of suspension of work and further payment for as long as 

determined necessary at the discretion of the Contracting Officer. 

(f) The Contractor shall include the substance of this clause, including this 

paragraph (f), in all subcontracts that may include research involving 

human subjects in accordance with 32 CFR Part 219, DoD Directive 

3216.02, and 10 U.S.C. 980, including research that meets exemption 

criteria under 32 CFR 219.101(b). This clause does not apply to 

subcontracts that involve only the use of cadaver materials.

9.  Section VIII, Paragraphs 11, 12, 13, and 14 are added as follows:
   11.  Employment Eligibility Verification:  As prescribed by FAR 22.1803, FAR 

Clause 52.222-54, “Employment Eligibility Verification (Jan 2009),” is hereby

incorporated by reference in this solicitation.  Any contract awarded as a result of this BAA that is above the Simplified Acquisition Threshold, and contains a period of performance greater than 120 days, shall include this clause in its contract.  This clause provides the requirement of contractors to enroll as a Federal Contractor in the E-Verify program within 30 days after contract award.
   12.   Reporting Executive Compensation and First-Tier Sub-contract/Sub-

recipient Awards:  As prescribed by FAR 4.1403(a), FAR 52.204-10,

“Reporting Executive Compensation and First-Tier Subcontract Awards,” is hereby incorporated by reference in this solicitation.  Any contract valued at $25,000 or more, excluding classified contracts or contractors with individuals, must contain this clause.  Any grant or agreement award resulting from this announcement may contain the award term set forth in 2 CFR, Appendix A to Part 25  http://ecfr.gpoaccess.gov/cgi/t/text/text-       idx?c=ecfr&sid=c55a4687d6faa13b137a26d0eb436edb&rgn=div5&view=text&node=2:1.1.1.4.1&idno=2#2:1.1.1.4.1.2.1.1.
13.  Updates of Publicly Available Information Regarding Responsibility Matters:  Any contract or assistance award that exceeds $500,000.00; and when an offeror checked “has” in paragraph (b) of the provision 52.209-7, shall contain the clause/article, 52.209-9, “Updates of Publicly Available Information Regarding Responsibility Matters (Jan 2011).”

14.  Contractor Business Systems:  DFARS 252.242-7005, Contractor Business Systems, is hereby incorporated by reference.

THIS IS AN ANNUAL NOTICE OF AN OPEN BAA AS REQUIRED BY FAR 35.016.  White papers are still being accepted against this BAA.  Please see the initial BAA Announcement and any/all amendments for specific details on submitting your white papers.


